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Some Reflections on Copyright from the Point of View of
Freedom of Speech (1) —Parody and the Defense of Fair Use—

Mamoru lino

Abstract

This article discusses the prominent cases of the federal courts of the United States in which the
main issue is how parody is treated under U.S. copyright law.

In the U.S, the defense of fair use is thought necessary to fulfill the purpose of protecting copyright
“[tlo promote the Progress of Science and useful Arts,” and a new work that uses the elements of the
original work may weigh in favor of fair use if it is sufficiently “transformative.” The United States
Supreme Court defines parody as a derivative work which uses “some elements of a prior author’s
composition to create a new one that, at least in part, comments on that author’s works,” and the
Supreme Court treats the parody work which is transformative as fair.

The point is, parody that is sufficiently “transformative” is categorized as a kind of comment, or a
creative work, and its use of prior work is fair in case law of the United States. This article points out
that the above point of view is very useful when we consider Japanese copyright law, especially when
copyright infringement by parody is at issue.
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DI % F W 7-CTEA (the Copyright Term Extension Act of 1998) 2N AR E BIEI & 5 D)
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WO, BIEFIENRD D eNEEAFZ EEROEBICEA T & &35 FREBTDHICHT
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HIULT =27 « =R AT LHETH > T, HEHEOITHESHERRE M 72 & 4B IZHIR S
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Ibid. at 586-589. 7-72 L. W E&E#HKIT. HiAICOWTiFaT 4 OHEE DO Y THEENE

FITHDERDZEIITERVERDIZLOD, F4 (music) BRI REHATE TH 5 NHEN
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WAMER] a7 12X D RIAD A B L EEROREDIRR ) (=2 A b - 12155) 1127 T



27)
28)

29)

30)

31)

32)

33)

34)

35)
36)

37)

SCHRFIE W TSR] %405 200941 H

M, [RUTEDIzEVR] Lo BEXIXFRICK D,
Margaret Mitchell, Gone with the Wind (1936) .
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IV RELNLIMETHY . BEMZE L4 (preliminary injunction) IIAREZOHRNH D F T
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1257 (11th Cir. 2001)), ARHIZBH L TlX. Information about Suntrust Bank v. Houghton Mifflin
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