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Abstract

The basis on which the Inter-American Court of Human Rights can provide advisory opinions is
in Article 64 of the American Convention on Human Rights.

However, in the provision of Article 64, as there are ambiguous parts of the term, advisory
opinions were issued from the American States and the Inter-American Committee on Human Rights
over the relevant terms.

Matters related to that advisory opinion are (1) interpretation of “other treaties concerning the
protection of human rights in the American states” in paragraph 1 of Article 64, (2) competence of the
Inter-American Committee on Human Rights as an institution of OAS under paragraph 1 of Article 64,
(3) in paragraph 2 of Article 64, it is a matter of interpretation of “domestic law”.

Chapter 1 deals with the interpretation of “other treaties concerning the protection of human
rights in the American states” in paragraph 1 of Article 64 of the American Convention on Human
Rights. Chapter 2 discusses the issue of the competence of the Inter-American Committee on Human
Rights as an institution of OAS. Chapter 3 describes the interpretation of the “domestic law” under
paragraph 2 of Article 64 of the American Convention on Human Rights, and Chapter 4 deals with the
problems of the court’s interpretation rights under Article 64 of the American Convention on Human
Rights.
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2. American Convention on Human rights

Preamble

The American states signatory to the present Convention,

Reaffirming their intention to consolidate in this hemisphere, within the framework of democratic
institutions, a system of personal liberty and social justice based on respect for the essential rights of man;

Recognizing that the essential rights of man are not derived from one’s being a national of a certain state,
but are based upon attributes of the human personality, and that they therefore justify international protection
in the form of a convention reinforcing or complementing the protection provided by the domestic law of the
American states;

[Article 17]

1. The family is the natural and fundamental group unit of society and is entitled to protection by society
and the state.

2. The right of men and women of marriageable age to marry and to raise a family shall be recognized, if
they meet the conditions required by domestic laws, insofar as such conditions do not affect the principle of
nondiscrimination established in this Convention.

3. No marriage shall be entered into without the free and full consent of the intending spouses.

4. The States Parties shall take appropriate steps to ensure the equality of rights and the adequate balancing
of responsibilities of the spouses as to marriage, during marriage, and in the event of its dissolution. In case
of dissolution, provision shall be made for the necessary protection of any children solely on the basis of their
own best interests.

5. The law shall recognize equal rights for children born out of wedlock and those born in wedlock.

[Article 20]

1. Every person has the right to a nationality.

2. Every person has the right to the nationality of the state in whose territory he was born if he does not
have the right to any other nationality.

3. No one shall be arbitrarily deprived of his nationality or of the right to change it.

[Article 24]

All persons are equal before the law. Consequently, they are entitled, without discrimination, to equal
protection of the law.
[Article 29]

No provision of this Convention shall be interpreted as:

a. permitting any State Party, group, or person to suppress the enjoyment or exercise of the rights and
freedoms recognized in this Convention or to restrict them to a greater extent than is provided for herein;

b. restricting the enjoyment or exercise of any right or freedom recognized by virtue of the laws of any
State Party or by virtue of another convention to which one of the said states is a party;

c. precluding other rights or guarantees that are inherent in the human personality or derived from
representative democracy as a form of government; or

d. excluding or limiting the effect that the American Declaration of the Rights and Duties of Man and other
international acts of the same nature may have.

[Article 33 ]
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The following organs shall have competence with respect to matters relating to the fulfillment of the
commitments made by the States Parties to this Convention:

a. the Inter-American Commission on Human Rights, referred to as “The Commission;” and

b. the Inter-American Court of Human Rights, referred to as “The Court.”

[Article 41]

The main function of the Commission shall be to promote respect for and defense of human rights. In the
exercise of its mandate, it shall have the following functions and powers:

f. to take action on petitions and other communications pursuant to its authority under the provisions of
Articles 44 through 51 of this Convention; and
[Article 44]

Any person or group of persons, or any nongovernmental entity legally recognized in one or more member
states of the Organization, may lodge petitions with the Commission containing denunciations or complaints
of violation of this Convention by a State Party.

[Article 45]

1. Any State Party may, when it deposits its instrument of ratification of or adherence to this Convention,
or at any later time, declare that it recognizes the competence of the Commission to receive and examine
communications in which a State Party alleges that another State Party has committed a violation of a human
right set forth in this Convention.

2. Communications presented by virtue of this article may be admitted and examined only if they are
presented by a State Party that has made a declaration recognizing the aforementioned competence of the
Commission. The Commission shall not admit any communication against a State Party that has not made
such a declaration.

3. A declaration concerning recognition of competence may be made to be valid for an indefinite time, for a
specified period, or for a specific case.

4. Declarations shall be deposited with the General Secretariat of the Organization of American States,
which shall transmit copies there of to the member states of that Organization.

[Article 46]

1. Admission by the Commission of a petition or communication lodged in accordance with Articles 44 or
45 shall be subject to the following requirements:

a. that the remedies under domestic law have been pursued and exhausted in accordance with generally
recognized principles of international law;

b. that the petition or communication is lodged within a period of six months from the date on which the
party alleging violation of his rights was notified of the final judgment;

c. that the subject of the petition or communication is not pending in another international proceeding for
settlement; and

d. that, in the case of Article 44, the petition contains the name, nationality, profession, domicile, and
signature of the person or persons or of the legal representative of the entity lodging the petition.

2. The provisions of paragraphs 1.a and 1.b of this article shall not be applicable when:

a. the domestic legislation of the state concerned does not afford due process of law for the protection of

the right or rights that have allegedly been violated;
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b. the party alleging violation of his rights has been denied access to the remedies under domestic law or
has been prevented from exhausting them; or

c. there has been unwarranted delay in rendering a final judgment under the aforementioned remedies.
[Article 47]

The Commission shall consider inadmissible any petition or communication submitted under Articles 44 or
45 if:

a. any of the requirements indicated in Article 46 has not been met;

b. the petition or communication does not state facts that tend to establish a violation of the rights
guaranteed by this Convention;

c. the statements of the petitioner or of the state indicate that the petition or communication is manifestly
groundless or obviously out of order; or

d. the petition or communication is substantially the same as one previously studied by the Commission or
by another international organization.

[Article 48]

1. When the Commission receives a petition or communication alleging violation of any of the rights
protected by this Convention, it shall proceed as follows:

a. If it considers the petition or communication admissible, it shall request information from the government
of the state indicated as being responsible for the alleged violations and shall furnish that government a
transcript of the pertinent portions of the petition or communication. This information shall be submitted
within a reasonable period to be determined by the Commission in accordance with the circumstances of each
case.

b. After the information has been received, or after the period established has elapsed and the information
has not been received, the Commission shall ascertain whether the grounds for the petition or communication
still exist. If they do not, the Commission shall order the record to be closed.

¢. The Commission may also declare the petition or communication inadmissible or out of order on the
basis of information or evidence subsequently received.

d. If the record has not been closed, the Commission shall, with the knowledge of the parties, examine the
matter set forth in the petition or communication in order to verify the facts. If necessary and advisable, the
Commission shall carry out an investigation, for the effective conduct of which it shall request, and the states
concerned shall furnish to it, all necessary facilities.

e. The Commission may request the states concerned to furnish any pertinent information and, if so
requested, shall hear oral statements or receive written statements from the parties concerned.

f. The Commission shall place itself at the disposal of the parties concerned with a view to reaching a
friendly settlement of the matter on the basis of respect for the human rights recognized in this Convention.

2. However, in serious and urgent cases, only the presentation of a petition or communication that fulfills
all the formal requirements of admissibility shall be necessary in order for the Commission to conduct an
investigation with the prior consent of the state in whose territory a violation has allegedly been committed.
[Article 49]

If a friendly settlement has been reached in accordance with paragraph 1.f of Article 48, the Commission

shall draw up a report, which shall be transmitted to the petitioner and to the States Parties to this Convention,
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and shall then be communicated to the Secretary General of the Organization of American States for
publication. This report shall contain a brief statement of the facts and of the solution reached. If any party in
the case so requests, the fullest possible information shall be provided to it.

[Article 50]

1. If a settlement is not reached, the Commission shall, within the time limit established by its Statute,
draw up a report setting forth the facts and stating its conclusions. If the report, in whole or in part, does
not represent the unanimous agreement of the members of the Commission, any member may attach to it a
separate opinion. The written and oral statements made by the parties in accordance with paragraph 1.e of
Article 48 shall also be attached to the report.

2. The report shall be transmitted to the states concerned, which shall not be at liberty to publish it.

3. In transmitting the report, the Commission may make such proposals and recommendations as it sees fit.
[Article 51]

1. If, within a period of three months from the date of the transmittal of the report of the Commission to
the states concerned, the matter has not either been settled or submitted by the Commission or by the state
concerned to the Court and its jurisdiction accepted, the Commission may, by the vote of an absolute majority
of its members, set forth its opinion and conclusions concerning the question submitted for its consideration.

2. Where appropriate, the Commission shall make pertinent recommendations and shall prescribe a period
within which the state is to take the measures that are incumbent upon it to remedy the situation examined.

3. When the prescribed period has expired, the Commission shall decide by the vote of an absolute majority
of its members whether the state has taken adequate measures and whether to publish its report.

[Article 64]

1. The member states of the Organization may consult the Court regarding the interpretation of this
Convention or of other treaties concerning the protection of human rights in the American states. Within their
spheres of competence, the organs listed in Chapter X of the Charter of the Organization of American States,
as amended by the Protocol of Buenos Aires, may in like manner consult the Court.

2. The Court, at the request of a member state of the Organization, may provide that state with opinions
regarding the compatibility of any of its domestic laws with the aforesaid international instruments.

[Article 74]

1. This Convention shall be open for signature and ratification by or adherence of any member state of the
Organization of American States.

2. Ratification of or adherence to this Convention shall be made by the deposit of an instrument of
ratification or adherence with the General Secretariat of the Organization of American States. As soon as
eleven states have deposited their instruments of ratification or adherence, the Convention shall enter into
force. With respect to any state that ratifies or adheres thereafter, the Convention shall enter into force on the
date of the deposit of its instrument of ratification or adherence.

3. The Secretary General shall inform all member states of the Organization of the entry into force of the
Convention.

[Article 75]
This Convention shall be subject to reservations only in conformity with the provisions of the Vienna

Convention on the Law of Treaties signed on May 23, 1969.
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4. Statute of the Inter-American Commission on Human Rights
[Article 1]
1. The Inter-American Commission on Human Rights is an organ of the Organization of the American States,
created to promote the observance and defense of human rights and to serve as consultative organ of the
Organization in this matter.
2. For the purposes of the present Statute, human rights are understood to be:
a. The rights set forth in the American Convention on Human Rights, in relation to the States Parties thereto;
b. The rights set forth in the American Declaration of the Rights and Duties of Man, in relation to the other
member states.
[Article 18]

The Commission shall have the following powers with respect to the member states of the Organization of
American States:
a. to develop an awareness of human rights among the peoples of the Americas;
b. to make recommendations to the governments of the states on the adoption of progressive measures
in favor of human rights in the framework of their legislation, constitutional provisions and international
commitments, as well as appropriate measures to further observance of those rights;
c. to prepare such studies or reports as it considers advisable for the performance of its duties;

d. to request that the governments of the states provide it with reports on measures they adopt in matters of
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human rights;

e. to respond to inquiries made by any member state through the General Secretariat of the Organization
on matters related to human rights in the state and, within its possibilities, to provide those states with the
advisory services they request;

f. to submit an annual report to the General Assembly of the Organization, in which due account shall be
taken of the legal regime applicable to those States Parties to the American Convention on Human Rights and
of that system applicable to those that are not Parties;

g. to conduct on-site observations in a state, with the consent or at the invitation of the government in
question; and

h. to submit the program-budget of the Commission to the Secretary General, so that he may present it to the
General Assembly.

[Article 19]

With respect to the States Parties to the American Convention on Human Rights, the Commission shall
discharge its duties in conformity with the powers granted under the Convention and in the present Statute,
and shall have the following powers in addition to those designated in Article 18:

a. to act on petitions and other communications, pursuant to the provisions of Articles 44 to 51 of the
Convention;

b. to appear before the Inter-American Court of Human Rights in cases provided for in the Convention;

c. to request the Inter-American Court of Human Rights to take such provisional measures as it considers
appropriate in serious and urgent cases which have not yet been submitted to it for consideration, whenever
this becomes necessary to prevent irreparable injury to persons;

d. to consult the Court on the interpretation of the American Convention on Human Rights or of other treaties
concerning the protection of human rights in the American states;

e. to submit additional draft protocols to the American Convention on Human Rights to the General Assembly,
in order to progressively include other rights and freedoms under the system of protection of the Convention,
and

f. to submit to the General Assembly, through the Secretary General, proposed amendments to the American
Convention on Human Rights, for such action as the General Assembly deems appropriate.

[Article 20]

In relation to those member states of the Organization that are not parties to the American Convention on
Human Rights, the Commission shall have the following powers, in addition to those designated in Article 18:
a. to pay particular attention to the observance of the human rights referred to in Articles I, II, 111, IV, XVIII,
XXV, and XXVI of the American Declaration of the Rights and Duties of Man;

b. to examine communications submitted to it and any other available information, to address the government
of any member state not a Party to the Convention for information deemed pertinent by this Commission,
and to make recommendations to it, when it finds this appropriate, in order to bring about more effective
observance of fundamental human rights; and,

c. to verify, as a prior condition to the exercise of the powers granted under subparagraph b. above, whether
the domestic legal procedures and remedies of each member state not a Party to the Convention have been

duly applied and exhausted.
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5. PROPOSED AMENDMENTS TO THE NATURALIZATION PROVISION OF THE CONSTITUTION
OF COSTA RICA

II. PROVISIONS TO BE ANALYZED IN THE DETERMINATION OF COMPATIBILITY

a) Domestic legislation:

1) Present text of Articles 14 and 15 of the Constitution of Costa Rica:

Article 14. The following are Costa Ricans by naturalization:

1. Those who have acquired this status by virtue of former laws;

2. Nationals of the other countries of Central America, who are of good conduct, who have resided at least

one year in the republic, and who declare before the civil registrar their intention to be Costa Ricans;

3. Native-born Spaniards and Ibero-Americans who obtain the appropriate certificate from the civil registrar,

provided they have been domiciled in the country during the two years prior to application;

4. Central Americans, Spaniards and Ibero-Americans who are not native-born, and other foreigners who have

been domiciled in Costa Rica for a minimum period of five years immediately preceding their application for

naturalization, in accordance with the requirements of the law;

5. A foreign woman who by marriage to a Costa Rican loses her nationality or who indicates her desire to

become a Costa Rican;

6. Anyone who receives honorary nationality from the Legislative Assembly.

Article 15. Anyone who applies for naturalization must give evidence in advance of good conduct, must show

that he has a known occupation or means of livelihood, and must promise to reside in the republic regularly.

6. AMENDMENTS PROPOSED by the Special Committee of the Legislative Assembly in its
Report of June 22, 1983.

Article 14. The following are Costa Ricans by naturalization:

1) Those who have acquired this status by virtue of previous laws;

2) Native-born nationals of the other countries of Central America, Spaniards and Ibero-Americans with five

years official residence in the country and who fulfill the other requirements of the law;

3) Central Americans, Spaniards and Ibero-Americans, who are not native-born, and other foreigners who

have held official residence for a minimum period of seven years and who fulfill the other requirements of the

law;

4) A foreign woman who, by marriage to a Costa Rican loses her nationality or who after two years of

marriage to a Costa Rican and the same period of residence in the country, indicates her desire to take on our

nationality; and

5) Anyone who receives honorary nationality from the Legislative Assembly.

Article 15. Anyone who applies for naturalization must give evidence of good conduct, must show that he

has a known occupation or means of livelihood, and must know how to speak, write and read the Spanish

language. The applicant shall submit to a comprehensive examination on the history of the country and its

values and shall, at the same time, promise to reside within the national territory regularly and swear to

respect the constitutional order of the Republic.






