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Abstract

International courts such as the International Court of Justice, the Inter-American Court of
Human Rights, the European Court of Human Rights, and the African Court of Human Rights have
contentious and advisory jurisdiction. With these jurisdictions, courts are given a legal basis to
interpret the Conventions, to order and recommend actions in accordance with international law.
However, the states have a strong tendency not to accept contentious jurisdiction of international
courts. Due to this trend, international courts are unable to adjudicate many cases of litigation.

Meanwhile, the advisory jurisdiction is a system in which the court can issue legal opinions without
direct disputes between the parties. The judgment of the court has binding power, but the advisory
opinion is not binding. Therefore, the states tend to seek advisory opinion rather than the appeal to
contentious jurisdiction. Advisory opinions have become an important means of international courts.
A court having advisory jurisdiction can hear many cases rather than a court having only contentious
jurisdiction can. Even parties who can not submit a case under the contentious jurisdiction can submit
it under advisory jurisdiction.

The existence of advisory jurisdiction in a court specializing in human rights such as the Inter-
American Court of Human Rights is aimed at clarifying applicable laws before a human rights
violation dispute occurs between the state and individuals or groups in the human rights court
it can. Therefore, it is possible to prevent disputes and to fulfill important law creative functions
The advisory opinion provided by the Inter-American Court of Human Rights also has the significance
of developing international human rights law as described above, but some problems are pointed
out on the other hand. The problems pointed out are, firstly, whether the advisory jurisdiction is a
disguised contentious jurisdiction, especially, whether advisory opinions are substantial adjudication
for countries that do not accept the contentious jurisdiction of the Inter-American Court of Human
Rights, and secondly, whether the court can choose the option not to issue an advisory opinion in
response to a request for an advisory opinion.

Chapter 1 describes the differences in the advisory jurisdiction in international courts and
Chapter 2 discusses the issues raised by ICJ’s advisory opinion in the “Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory”. Chapter 3 deals with cases in which the
advisory jurisdiction of the Inter-American Court of Human Rights became an issue as a disguised
contentious jurisdiction and its problems. At last, we will evaluate the advisory opinion of the court.
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1 Mary Caroline Parker, ‘Other Treaties” : The Inter-American Court of Human Rights Defines Its Advisory Jurisdiction,
33 Am. U. L. Rev. 211 (Fall, 1983), at 217

2 Article 64 (1) The member states of the Organization may consult the Court regarding the interpretation of this
Convention or of other treaties concerning the protection of human rights in the American states. Within their spheres
of competence, the organs listed in Chapter X of the Charter of the Organization of American States, as amended by the
Protocol of Buenos Aires, may in like manner consult the Court.

3 Article 64(2) The Court, at the request of a member state of the Organization, may provide that state with opinions
regarding the compatibility of any of its domestic laws with the aforesaid international instruments.
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W, ZDD, BIERNEANEFESNAEERIZ L LR, LrbZ0BEFIL, #HFTHCE - T
RERAER>TND,

ME—BIEE SN B E R oS, 2004 45 A, BRMNPEESORMEZE S, M AMESRK
47T RICHESE Ta®r vz )L AGEEO AN & AR E BICBIT 2 568 & RON AME SR O e
Fe OISR 2 HEHE L T 2 E O BIFRIC R4 2 BN B 2 08 i 1619 (2001) (4 T2 TH 5.

PPN, A7 58 2 B, BHIFTOER, BRI FEOFFENED 2 WITAREOREZ RO B D
ATREMEDS B HIGGITIE, FHIPTICHR L A D IER R B 2 BT O B EEMED BRI &2 RD TV D
BUETS Lk ~Te, 20 L, #HPNE, RFEF, fRPRTFRTEHEINDWTRRA D DD, H
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5 Article 47(1) The Court may, at the request of the Committee of Ministers, give advisory opinions on legal questions
concerning the interpretation of the Convention and the protocols thereto.

6 Article 47(2) Such opinions shall not deal with any question relating to the content or scope of the rights or freedoms
defined in Section I of the Convention and the protocols thereto, or with any other question which the Court or the
Committee of Ministers might have to consider in consequence of any such proceedings as could be instituted in
accordance with the Convention.

7 http:// www.echr.coe.int/Eng/Press/2004/June/DecisiononAdvisoryopinion.htm
http://www.echr.coe.int/NR/rdonlyres/5CDOE552-0D28-4A95-B335-6 DB669C7TE078/0/2002GrandChamberactivityrep
ort.pdf.

8 Article 4 (1) At the request of a Member State of the OAU, the OAU, any of its organs, or any African organization
recognized by the OAU, the Court may provide an opinion on any legal matter relating to the Charter or any other
relevant human rights instruments, provided that the subject matter of the opinion is not related to a matter being
examined by the Commission.
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9  Julie Calidonio Schmid, Advisory Opinions on Human Rights: Moving Beyond a Pyrahhic Victory, 16 Duke J. Comp. &
Int’1 L., Spring 2006, at426

10 [EE#EFE 96 5 111

11 [EEER 96 520 272U, ZOHE. ICT 1L WHO O 3,4 WHO OTEEHiHN ORI Tl & LA
L7,

12 Article 65(1) The Court may give an advisory opinion on any legal question at the request of whatever body may be
authorized by or in accordance with the Charter of the United Nations to make such a request.
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13 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (LA T, Construction of a Wall),
International Court of Justice, 9 July General List No. 131 (2004)
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17  Construction of a Wall, para.46
18 Schmid, at 429
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19  Construction of a Wall, para.49

20 Id., para.46

21 Id.para.47

22 Id. Interpretation of” Peace Treaties with Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, ICJ Reports
1950, at 71

23 Construction of a Wall, para.47

24 Id.

25 Construction of a Wall, Declaration of Judge Buergenthal, para.l

26 Id.

27 Id.
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28 Id.para.3

29  Beit Sourik Village Council v. The Government of Israel, HCJ 2056/04

30 Mara’ abe v. The Prime Minister of Israel, HCJ 7957/04

31 A NAA 7 Hff: para. 62

32 LivL, v Z 7 _ELETIEL, ISC UL, ICT &3A P AL 7 FETORGROMIEL, IC] OFERFRIZLD D
72k ~7-, =T 7~ paras. 59-60

33 XA RAA 7 HEfF: para. 60

34 Schmid, at 430-431

35 ICJ Comments on the Israeli Supreme Court Decision of Beit Sourik Vill., http://www.nad-plo.org/palisraeli/wall/
primary/israelicourt.pdf (last visited Mar. 30, 2006) , para.147

36 Id.

37 Id., para 151
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